Maritime Boundaries

In the Gulf of Mexico

A Legal and Diplomatic Saga Involving Mineral Riches and Undefined “Gaps”

( c o country in Latin America
seems to offer a more fas-
cinating, complex and var-

ied history of its territorial boundaries

than Mexico.”

This statement written by César Se-
ptlveda,! my international law professor
at the National Autonomous University
of Mexico, seems to take on special sig-
nificance today. Although Mexicos con-
cerns with the demarcation of its nation-
al borders have traditionally centered on
its land boundaries, in recent years atten-
tion has been directed at its vast and rich
marine spaces.

Occupying the first place in Latin
America because of its 7,205 miles of coast-
line along the Pacific Ocean, the Gulf of
California, the Gulf of Mexico and the
Caribbean, and endowed with a total of
3,067 islands, cays, rocks and reefs, Mex-
ico may be finally focusing on the oceans.

According to a technical study pro-
duced in 1981 by the U.S. Geological
Survey (USGS), Mexicos most fabulous
marine wealth lies in the deepest subma-
rine region of the Gulf of Mexico. That

area, designated in the study as the “mar-
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itime boundary region,” takes up 58,940
square miles, and its mineral resources
have been estimated at between 2.2 and
21.9 billion barrels of oil and from 5.4
trillion to 44.4 trillion cubic feet of gas.2
Ostensibly, then, this is the fourth largest
oil and gas deposit in the world.

This Mexico-U.S. binational issue
becomes more intriguing when you dis-
cover that a number of fascinating ques-
tions are directly associated with it: for
example, the waters in that part of the
gulf plunge to the tremendous depth of
10,000 feet. This clearly poses an extra-
ordinary challenge for the drilling and
extraction of oil and gas. The bilateral
Maritime Delimitation Treaty (May 4,
1978) that should have established the
maritime boundary in the Gulf of Mex-
ico where those gigantic mineral resources
lie did not establish any boundary in the
submarine area in question. Amazingly,
where the oil and gas riches are located,
the treaty simply left two undefined,
mysterious gaps! Furthermore, although
signed in 1978 and approved by the
Mexican Senate in early 1979, 20 years
went by before the U.S. Senate ratified it
October 23, 1997. It finally entered into
effect in November 1997 during the offi-
cial visit of President Zedillo to Wash-

ington, D.C., when the instruments of
ratification were exchanged.

A LoNG AND COMPLICATED
MARINE STORY

From the standpoint of the law of the
sea, Mexico first attracted global atten-
tion in 1976 when it became one of the
world’s very first nations to establish a
200-nautical-mile Exclusive Economic
Zone (EEZ).3 The establishment of the
zone predated the conclusion of UNC-
LOS I and the signing of the 1982
United Nations Convention of the Law
of the Sea (UN. LOS Convention).4
Twenty years later, Mexico and the
incalculable mineral resources located in
the deepest part of the Gulf of Mexico
attracted international attention again.
This time, U.S. sources reported in
early 1996 that four major U.S. oil corpo-
rations (Shell, Amoco, Texaco and Mobil
Oil) had drilled a prospective commercial
well at a depth of 7,625 in the Gulf of
Mexico in the submarine region of the
“Alaminos Canyon,” located 200 miles
southeast of Corpus Christi, Texas.’
Almost immediately, the issue became a
question of the highest diplomatic priori-



ty between Mexico and the United States
for two reasons: first, the deep submarine
area where the drilling —known as the
“Baha Project”—was taking place is among
the worlds few “supergiant” oil and gas
deposits. Second, the submarine region of
the “Alaminos Canyon,” although situated
on the U.S. side of the Gulf of Mexico, is
actually located only a few miles away from
the Mexican side of the Gulf.

As soon as these reports reached Mex-
ico, the Mexican Senate and Tlatelolco®
raised voices of concern, especially when it
became clear Mexico did not have a defi-
nite and final maritime boundary with the
United States in this most important

region of the Gulf.

MEXICO’S DELIMITATION
OF ITs ExcLusIVE ECONOMIC ZONE

Mexico’s establishment and demarcation
of the outer boundaries of its EEZ’
required it to negotiate maritime bound-
aries (see Map 1). Cuba, the United States
and other neighboring countries were
affected by the delineation of this ocean
area. Thus, within a few months, Mex-
ico reached an agreement with Cuba to
delimit its EEZ in 1976.8

Armed with this diplomatic experi-
ence, Mexico then proceeded to negoti-
ate the corresponding boundary with the
United States, which at that time had
established a 200-nautical-mile Fishery
Conservation and Management Zone.”
Applying the “principle of equidistance”
and utilizing the newly coined definition
of “island” included in the 1982 UN.
10S Convention, Mexico and the United
States agreed to a “provisional,” rather
than a definite, maritime boundary in

the Pacific Ocean and the Gulf of
Mexico in late 1976.10 More than the
“legal question” of its provisional char-
acter, the 1976 agreement had a more
serious, “technical problem”: it estab-
lished an incomplete maritime bound-

ary in the Gulf of Mexico.

THE INCOMPLETE BOUNDARY
IN THE GULF OF MEXICO

The major objective of the Mexico-U.S.
agreement was to establish a mutually
agreed-upon, precise and complete mar-
itime boundary between the 12 and the
200 nautical mile-limits in the Pacific
Ocean and in the Gulf of Mexico.
Regarding the first 12 nautical miles, it
should be recalled that on November
23, 1970, the two countries had already
signed a treaty “for the creation of mar-
itime boundaries between the claimed
12-n.m. Mexican territorial sea and the

territorial sea and contiguous zone of
the United States.”!!

More than the
“legal question” of its
provisional character,
the 1976 agreement had
a more serious,
“technical problem”:
it established an incomplete
maritime boundary
in the Gulf of Mexico.

The establishment of the boundary in
the Pacific Ocean basically involved the
demarcation of a lateral, maritime line, in
the area of Tijuana and San Diego, where
the land boundary commences pur-
suant to Article V of the 1848 Guadalupe
Hidalgo Treaty. Although the presence of
islands on each side of the land boundary
—Santa Cruz, San Nicolds and San Cle-
mente on the U.S. side, and Guadalupe
on the Mexican side— complicated the
definition of the binational maritime
line, the resulting boundary was tech-
nically perfect, precise and complete. Un-
fortunately, this was not the case in the
Gulf of Mexico.

In principle, the boundary in the gulf
should have been established as a contin-
uous line across the entire basin: this line
would have started from the Rio Grande,
where the land boundary exists today, in
the Tamaulipas-Texas area (at the western
side of the basin), then go across the gulf
and end in the area between Yucatén and
Florida on the eastern side. In theory, this
line may be envisioned as the simplest
maritime boundary. However, the geo-
graphical configuration of the basin, as
well as certain aspects of the law of the
sea and technological considerations, did

not allow for this elegant simplicity.

Two “GAPS” IN THE
GULF OF MEXICO BOUNDARY

If you draw two 200 n.m. zones on the
waters of the Gulf of Mexico, one Mex-
ican and the other belonging to the U.S.,
you discover that because of the basin’s
shape, there is a resulting area placed
beyond the outer boundary of both. Since
this area technically resembles a triangle,
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it has been called “the submarine triangle”
or the “Western Gap.”

The “gap” —referred to in Mexico as
the “Doughnut Hole’— is the interrup-
tion of the binational line demarcating the
maritime boundary in the area. Rather
than establishing a continuous binational
boundary, the 1978 treaty only established
two short boundary segments, 12 with two
“gaps” between them. This incomplete
binational line may be aptly described as a
strangely discontinued maritime boundary.

This gap applies not only to the waters
in the Gulf of Mexico (which are part of
the high seas) but also to the basin’s seabed
and ocean floor (including the subsoil).
The area of this triangle covers approxi-
mately 25,000 square miles. According to
the U.S., this “Western Gap” consists of “a
4.5 million acre unexplored area which
was left undivided in the [1978] Treaty.”13

While the Mexico-U.S. bilateral nego-
tiations were taking place, UNCLOS III
had categorized this submarine area, locat-
ed beyond the 200 n.m. of national
jurisdiction, as the “common heritage of
humankind,” an area whose resources were
to be utilized to benefit the entire world’s
population, in particular that of devel-
oping countries, administered by an In-
ternational Seabed Authority. No coun-
try was supposed to own or be able to
appropriate these resources unilaterally
because they belong to humankind. The
1982 Convention on the Law of the Sea
included this submarine area in Part XI,
naming it “The International Area.”
Mexico supported this legal position.
For Mexico, therefore, the submarine
area beyond the 200 n.m. outer bound-
ary in the Gulf of Mexico was a part of
the International Area, subject to the

control of the International Seabed

Authority, created by the 1982 LOS
Convention.

The United States took a diametrically
opposed position. According to the U.S,,
the International Area should be subject
to the principles governing the high seas:
there should be freedom of navigation, of
fishing, of laying submarine cables and
of scientific research. Therefore, according
to the U.S., any resources located in the
International Area (ie., the “submarine
triangle” or the “gaps”) would be legally
owned by the individual or corporation
with the technology to appropriate them,
whether those resources were fish, oil, gas
or polimetallic nodules. Thus, extracting
oil and natural gas from any submarine
area located beyond the outer boundary of
the 200 n.m. would be legally equivalent,
sy, to catching fish on the high seas.

Today, this two-segment boundary
consists of two unequal binational lines,

separated by two empty spaces, or “gaps”™:
the first, located at the approximate lat-
itude of the Rio Grande (Brownsville,
Texas, and Matamoros, Tamaulipas), north
of Laguna de Términos in Campeche and
south of Morgan City, Louisiana, is 129
nautical miles long. The second gap is of
undetermined length and lies on the medi-
an line between Yucatdn and Florida.
According to more recent technical sur-
veys, the “Western Gap,” closer to Texas, is
the area with the best prospects for the
commercial exploitation of oil (See Map 2).

If you apply the U.S. position to the
Gulf of Mexico, it becomes clear that the
four major U.S. oil corporations involved
in the drilling of the “Baha Project”
would encounter no legal obstacles to
drilling in the submarine triangle beyond
the 200-n.m. limit and, more important-
ly, commercially exploiting any mineral
resources located there simply because the

Map 1
Mexico’s Exclusive Economic Zone established in 1976

Pacific Ocean

United States

Gulf of Mexico
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mineral riches of the “Western Gap” lie
beyond that limit. Furthermore, from a
legal standpoint, it simply does not mat-
ter whether there is no maritime bound-
ary in that submarine region. Accordingly,
the only limitation to the unilateral actions
of these U.S. corporations was, and con-
tinues to be, the constraints imposed by
deep-sea drilling technology.

As a consequence of these legal and
technical considerations, the provision-
al boundary established by Mexico and
the United States in the Gulf of Mexico
by means of the Exchange of Notes of
November 24, 1976, was bound to be
incomplete.

Interestingly, no one in Mexico was
curious enough to inquire about the rea-
sons for the establishment of this incom-
plete and unorthodox maritime limit,
prior to the launching of the “Baha
Project” by the four U.S. oil companies.

FROM AN EXCHANGE OF NOTES
IN 1976 TO A FORMAL TREATY IN 1978

Soon after the Exchange of Notes of
1976, Mexico may have become increas-
ingly concerned about the fact that this
agreement had established only a “provi-
sional and incomplete boundary” in a
submarine area rich in mineral resources
in the deepest region of the Gulf of Mex-
ico. Although no oil company at the time
had the technology to drill for oil and gas
at such depths, marine technology was
encroaching into deeper areas every year;
it was anticipated, however, that Gulf of
Mexico resources were going to be up for
grabs around the year 2000. From another
angle, Mexico may have also questioned
the degree of “legal protection” that the
Exchange of Notes was giving it, vis-a-vis
an eventual intrusion of U.S. oil companies
to unilaterally tap those mineral riches.

Map 2
Boundary established by the 1978 Maritime Delimitation Treaty that went
into effect in November 1997

Pacific Ocean

The “Western Gap”

Gulf of Mexico

In this context, Mexico went ahead
with the official decision of substituting
the 1976 Exchange of Notes for a more
solemn and formal “treaty.” Accordingly,
during the visit of U.S. Secretary of State
Cyrus Vance to Mexico City, he signed
the Maritime Delimitation Treaty be-
tween both countries on May 4, 1978,
in Tlatelolco. As expected, the Mexican
Senate approved the treaty after a brief,
cursory debate. Substantively, the treaty
merely reproduced the maritime bound-
ary drawn in the 1976 agreements. Un-
fortunately, it also included the “gaps.”

To Mexico’s surprise, the U.S. Senate
did not give its consent to the Maritime
Delimitation Treaty, even though the
Gulf of Mexico boundary was originally
drafted and proposed to Tlatelolco by
the United States. Under tremendous
pressure from the oil industry, in 1980
the U.S. Senate indefinitely postponed
consideration of the treaty when questions
arose regarding the presence of rich hydro-
carbon and natural gas deposits in the
deepest region of the Gulf of Mexico.!4
The Senate commissioned the U.S. Geo-
logical Survey to conduct a study to sci-
entifically ascertain whether that subma-
rine area contained any mineral resources.
As indicated earlier, the USGS confirmed
the existence of vast mineral deposits.

LATEST LEGAL, POLITICAL AND
TECHNOLOGICAL DEVELOPMENTS

On October 23, 1997, after a disquiet-
ing impasse of 19 years, the U.S. Senate
finally approved the Mexican Maritime
Delimitation Treaty of 1978.15

During the discussion of the treaty by
the Foreign Relations Committee, Sen.
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Frank Murkowski, Chairman of the Com-
mittee on Energy and Natural Resources,
stated that pursuant to the Deep Water
Royalty Relief Act, which governs the

exploitation in the U.S. Outer Con-
tinental Shelf,

...four lease sales in the deep water of the
Gulf [of Mexico] have brought $2.3 bil-
lion to the U.S. Treasury. The last two
lease sales alone have fetched more than
$1.2 billion in cash bonus bids. As a result,
oil and gas production in the Gulf is expect-
ed to double, new jobs will be created, and
substantial economic benefits will be real-
ized....Settling a permanent international
maritime boundary in the Gulf of Mexico
will enable the U.S. and Mexico to delim-
it an area in the Western Gulf commonly
referred to as the “Doughnut hole.” This
area...believed to contain significant oil and
gas resources, lies outside of each country’s
waters. We are hopeful that the resolution
of the permanent boundary will facilitate
agreement over division of that area of
such a great promise.!6

At the same hearing, Mary Beth West,
Deputy Assistant Secretary of Oceans
and Space, U.S. Department of State, who
strongly supported the treaty, said:

M. Chairman: You may ask why we hope
the Treaty will be acted upon now, after
almost 20 years. In the early 1980’ our
offshore and gas industry focused on areas
relatively near the shore. This situation
has changed significantly in recent years.
Not only are the oil and gas companies
interested in leasing blocks adjacent to the
1978 boundary, but interest extends to
the area beyond 200 miles in the western
Gulf of Mexico —in the ‘gap.” Thus, now
is a time when, for commercial reasons,
industry needs the certainty provided by a
boundary agreement, and we understand
that the U.S. oil and gas industry supports

ratification.!”

Finally, the American Petroleum In-

stitute, in a written statement endorsed

by five major petroleum industry bod-
ies,!8 declared that “the oil and gas
industry fully supports ratification of the
Treaty” based on the following reasons:
1) The 1978 treaty is consistent with
principles of international law; 2) It uses
“islands” off the U.S. coasts to the bene-
fit of the United States; 3) It also benefits
the U.S. economic and energy interests,
emphasizing that “Today, industry has
the technology to explore for oil and gas
in water depths up to 10,000 feet and to
produce hydrocarbons in over 5,000 feet
of water.” Regarding the diplomatic ne-
gotiations to complete the maritime
boundary between both countries, thus
eliminating the “gaps,” the institute

wrote:

Senate ratification of the Treaty will clear
the path for further negotiations...on the
western gap, a 4.5 million acre unex-
plored area more than 200 miles from
cither countrys border which was left
undivided in the initial Treaty. The
Mexican government has indicated infor-
mally to the U.S. Department of State
that it will not entertain negotiations over
the gaps until the U.S. ratifies the 1978
agreement. Once resolved, leases within
the western gap could potentially gener-
ate significant revenues for the Treasury.
For example, the August 1997 lease sale
in the western Gulf of Mexico generated
bids of over $734 million for leases in
800+ meters of water with $9.1 million
being offered for a single deep water
lease.1?

A Harry ENDING

In dealing with the United States, there is
no question that Mexico has learned to
be as patient as necessary, and wait as
long as is needed, in order to gain a
desired objective, especially when billions

of dollars are at stake. Since 1980, when
the U.S. Senate refused to ratify the 1978
Delimitation Treaty, Mexico decided that
the best policy in this case was simply to
wait and see.

Tlatelolco knew that when the
advances in drilling technology were
inching closer to commercially exploiting
the oil and gas in the deep waters of the
Gulf of Mexico, the powerful U.S. oil
industry —which in fact was responsible
for stopping the ratification of the treaty
in 1980— was now going to be the
unstoppable lobby pressuring the U.S.
Senate to ratify the treaty and, in partic-
ular, to fill out its “gaps,” that is to say, to
have a complete and mutually agreed-
upon maritime boundary in the area. It is
obvious that the U.S. oil industry, with
existing marine technology, is not going
to invest billions of dollars to drill for oil
in a submarine area in the Gulf of
Mexico —the Western Gap— which
remains loaded with legal uncertainties
clouding the boundary issue. Mexico's
diplomatic strategy could not have been

more successful.

CONCLUSION

As of this writing (January 1998), legal
and technical teams from Mexico and the
United States should already be engaged
in confidential negotiations to agree on
the binational lines which should com-
plete the “gaps,” thus producing the long
awaited, complete and permanent mar-
itime boundary in the Gulf of Mexico. It
may be possible that the new boundary
—to be formally announced this year—
will simply extend or prolong the two
segments of maritime boundary estab-
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lished by the 1978 treaty, thus filling in
the current “gaps.”

The legal and technical solution to
this impasse could have not been accom-
plished if Mexico had continued to sup-
port the position that the submarine
triangle (now known as the “gaps” or
the “doughnut holes”) was part of the
International Area. Evidently, practical
reasons prevailed and Mexico aban-
doned that view and quietly moved to
embrace the position advanced by the
United States.

“No hay mal que por bien no venga,”
is a well-known Mexican adage. It
means that when something bad hap-
pens, something good is likely to come
out of it. It is true that Mexico patiently
waited for almost 20 years to see the
U.S. Senate complete the constitu-
tional ratification process of a treaty
technically perfect and signed in good
faith by both countries in 1978, a
legal and diplomatic impasse that Mex-
ico considered unfair, unnecessary and

unfriendly.

However, as a result of this old 1978
treaty recently coming into force and the
imminent completion of the maritime
boundaries in the Gulf, Mexico will
soon enjoy the rewards of its patience:
first, 1998 will be the year not only
marking the 150th anniversary of the
Guadalupe Hidalgo Treaty of 1848 but
the completion of all boundaries be-
tween both countries. And second, the
bountiful Gulf of Mexico will become
an ocean basin divided between Mexico

and the United States.20 NUM
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