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Oil, the State and NAFTA
Is Canadian Oil Up for Grabs?

il is the lifeblood of any mod-
ern state, and Canada is no
exception. It is limited in quan-
tity and, once taken, can never be put
back. The same, of course, is true of
other fossil fuels such as natural gas
and coal. However, the fuels that drive
most industrial economies today are
gasoline or diesel. Coal usage is mini-
mal at best; and, while natural gas can
be used as fuel for heating and cooking,
as well as the making of certain products
in its dry form, modern society is depen-
dent on and, in some cases, built around,
the extraction and production of oil.!
As oil is such an important resource

and source of wealth, great conflicts
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have arisen over controlling it. In the
Canadian case, Westerners, particular-
ly Albertans, still brood over the Na-
tional Energy Program (NEP) 15 years
after it ended, and they continue to
guard crude like a mother protecting
her child. Oil has made the province
of Alberta, in particular, rich, and as a
result has made other Canadian pro-

vinces envious.

BACKGROUND

In the Canadian federation the division
of powers is clearly set out in Sections
91 and 92 of the original Constitution
Act of 1867. Section 91 gave the fed-

eral government certain powers, and
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Section 92 gave the provincial govern-
ments another set. While these pow-
ers were designated solely for the ju-
risdiction they are included under, of
course some practical overlaps occur
(for example, the creation of criminal
law is a federal jurisdiction, but its en-
forcement is provincial).

However, four areas of concurrent or
shared jurisdiction are explicitly spelled
out in the Constitution.”> The one we
are concerned with in this article is
Section 92A: Non-Renewable Natural
Resources, Forestry Resources and Elec-
trical Energy. Essentially, what this says
is that the provinces own and can make
decisions as to the exploration and ex-
traction of natural resources, including

oil. Additionally, according to Section
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92A(4), the provinces can collect monies
from resource developers and extrac-
tors by any mode or system they deem
fit. This is the only jurisdiction of the
Constitution in which provinces can
raise monies by any mode or system of
taxation.

Federal jurisdictional concurrency
comes into this section with regard to
exports. Essentially Canada’s parliament
can make laws about the inter-provin-
cial trade of natural resources. In ad-
dition, under Section 91(2) the feder-
al government is responsible for “The
Regulation of Trade and Commerce.”
This includes, as we will see, the export
of resources, including oil. In short, the
provinces own and extract the resource
and, if it is to be exported, the federal
government is responsible.

Despite this jurisdictional division,
there have been agreements between
provinces and extra-Canadian territo-
ries about the trade of products. These
trade agreements are worked out either
through special relationships or multi-
sectoral partnerships, trans-boundary
partnerships, or economic memoranda
of understanding.* In these relation-
ships, agreements on trade, joint reg-
ulation or joint concerns over specific
fields are dealt with. Provinces like Al-
berta have now established trade agree-
ments through economic memoranda
of understanding on items such as agri-
cultural and food products with Kang-
won, South Korea for example, although
it is admitted that “trade between Al-
berta and Kangwon is still limited and
indirect.”” Due to the “unofficial” na-
ture of these agreements, they are not
enforceable by law but are mutual un-
derstandings, the political equivalent
of a handshake.

It is the economic memoranda of

understanding that we will be discuss-
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ing, particularly the possibility of di-
rect provincial “unofficial” trading
arrangements with the United States
about oil, thereby skirting the federal
government’s constitutional role in es-
tablishing formal trading arrangements.
This raises some additional questions
we will be looking at, for instance:
How would these types of relations
strain federal-provincial relations? And
to what degree can or will NAFTA have
an effect on either prohibiting or ex-
panding these types of informal agree-
ments? The hypothesis that we will

Oil has made the province
of Alberta rich and,
as a result,
has made other Canadian
provinces envious.

explore in this article is that in the com-
ing years, “unofficial” agreements of
the type suggested above on oil trad-
ing and exports may become a reality.
This would result in the increasing ex-
clusion of the federal government from
its role in the export of oil. Further, in
this case, NAFTA may hinder the fed-
eral government, not help it. As a re-
sult, relations between the provinces
and Ottawa may be strained.

Only one province —Alberta— will
be looked at in this article because
Alberta is by far Canada’s largest oil
producer.

THE EXISTING PROCESS

The existing process for extraction of

and exporting oil is, as mentioned, a

responsibility shared by both levels of
government. On a provincial level, the
Alberta Energy and Utilities Board
(EUB) is responsible for issuing permits
to companies who wish to extract oil.
It is important to know that much of
Alberta’s reserves are located on gov-
ernment land.® According to an offi-
cial T spoke to at the Department of
International and Intergovernmental
Relations (1IR), in such cases, in order
to drill on government land for re-
sources, a company must sign an agree-
ment with the province for land lease.
To obtain the lease however, the ex-
tractor must participate in an auction
of the land rights. This process creates
a free market option for lease and in
some cases the sale of the land.”

At this point the operator (compa-
ny) must make an application to the
EUB for drilling or the establishment
of an energy project.® Once the appli-
cation has all the “i's dotted and the ts
crossed,” the board approves or denies
the company permission to extract the
resource.” If conflicts arise with area
residents or other land owners, the
EUB holds a hearing and makes a de-
cision.!?

Essentially, once a permit is grant-
ed or denied, the process ends. Ac-
cording to the EUB official, from their
point of view as soon as the oil leaves
the ground they have no restrictions.!!
Transportation within the province
can go one of two ways: “pipelines
within the provinces are regulated by
provincial authorities. .. Transport of
crude oil by truck where no gathering
pipelines exist is subject to provincial
[transportation] legislation.”’? In es-
sence once it is out of the ground, with
the exception of pipeline and road safe-
ty of transport trucks, the province’s

involvement is at an end. If the oil is
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destined outside the province, inter-
provincial trade agreements apply.
However, if the oil is destined outside
the country, the National Energy Board
(NEB) steps in.

Before we address NEB involve-
ment in exports, there is one vital area
of provincial jurisdiction left to dis-
cuss: that is, of course, how the pro-
vince collects the oil royalties from
the company. Royalties from oil com-
panies are given “in kind” to the pro-
vince. Officials from both the 1R and
the Department of Energy proper stat-
ed that the province receives a per-
centage of the profits from oil sold.!?
Marketers determine the amounts of
oil sold, by pipelines for example, and
then the province receives a portion
of the profits thereof.!*

As mentioned, the export of oil —or
any other resource for that matter—
comes under the jurisdiction of the
federal government. The Federal
Department of Natural Resources has
the mandate in this case, exercised
through the National Energy Board.

In discussions with a member of
the National Energy board, the pro-
cess was described quite clearly. In
essence, an operator would apply for
not just an export license or permit but
also an import license or permit from
the NEB.!> The application would then
be analyzed by the NEB and sent to
the full board or a 2-member panel for
consideration.!® In evaluating the ap-
plication, one of the main tests for de-
termining if oil can be exported is that
of “sufficient surplus.” Essentially this
test involves the condition that there
be sufficient surplus oil to meet Ca-
nadian needs. If the NEB conditions
are met then a permit or license can
be issued (although licenses require

a hearing before they are granted).

CHALLENGES TO FEDERAL
GOVERNMENT INTERVENTION

Several reasons exist —some more
likely than others— for the provinces
or perhaps even extra-Canadian sources
to wish to leave the federal govern-
ment out of the oil export equation.
One simplistic, and perhaps insignifi-
cant, reason was mentioned above.
The provinces, especially oil-rich Al-
berta, see the resources as theirs. In-
deed, it can be truthfully said that
they are theirs. The experience of the

The export of oil
—or any other resource for
that matter— comes under
the jurisdiction of the federal
government.

National Energy Program (NEP) in
the early 1980’s left a bitter taste in Al-
bertans’ mouths with regard to the
federal government’s role in energy pol-
icy. According to Archer et al., “[t]he
NEP was designed to control the in-
crease in oil prices; to provide greater
oil tax revenues for the federal govern-
ment; to Canadianize ownership of
the oil industry; and to shift explora-
tion from provincial lands to ‘Canada
Lands’ in the North and offshore.”!”
The analogy of the parent-child re-
lationship between the province, its
people and the oil resources of Alber-
ta may have been exaggerated, but not
by much. It may perhaps be better
analogized by a person’s relationship
with his or her bank account. The reac-
tion to the prime minister’s summer

2001 comments was evidence enough

that this sentiment has not died out.
The suggestion was made the day after
a federal caucus meeting in Edmon-
ton that Alberta’s neighbors were jeal-
ous of the province’s wealth, and that

should

Albertans’ response was spectacular: a

perhaps  Alberta “share.”
hue and cry rang throughout the
province that a second NEP was on
the way. At the time | was an assis-
tant in the Leader of the Official
Opposition of Alberta’s office in
Lethbridge, and it will not be easy to
forget that the phone rang off the hook
with concerns from Albertans railing
against the prime minister for even dar-
ing to speculate where our oil revenues
should be going. The point is that
Albertans generally guard their oil
and the revenues from it very jealous-
ly and want no intrusion by the feder-
al government in the area.

The second reason the provinces
might wish to sell directly to the United
States without intervention by the fed-
eral government has two parts. The
first deals with the United States’ in-
creasing need for oil to fuel its gargan-
tuan industrial and societal needs.
Any businessperson will tell you that
if there is a market demand to be filled,
you can make money by filling it. If
the United States has a thirst for
“black gold,” those who can fulfill the
desire can also get rich. Since Alber-
ta’s oil revenues are a percentage of the
profits of the oil sold, it seems logical
to this writer that the more oil sold
means more profits for the provincial
coffers, and thus the province itself
has a vested interest in satisfying the
demand. This may be a rather crude
model (no pun intended), perhaps sim-
plistic in the sense that it is also logi-
cal to conserve and save oil reserves

over the long term; however to some
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politicians and companies, this may be
a potential avenue to explore. Indeed,
Duquette argues that “the provinces
invariably favor maximum resource ex-
traction in the shortest possible time
and on the largest possible scale, with-
out particular concern for the nation-
ality of the interests to whom these
resources are conceded.”'® In that
event, federal control over oil exports
may become a nuisance.

Thirdly, some scholars have specu-
lated that NAFTA could assist the pro-
vinces and companies in the export of
oil to the United States. Robert McRae
argues that the federal government
could be constrained in terms of its
role. “The North American Free Trade
Agreement...makes it difficult for the
federal government to regulate the Ca-
nadian energy industry under nation-
alistic principles, such as forcing Ca-
nadian energy prices to be lower than
those in the United States, and/or to
withhold supplies from the US mar-
ket.”!? Further, the 1EA’s document
states that NAFTA “ensure[s] that that
energy trade will be based on market
principles and subject to fewer trade
restrictions.”? It could be inferred that
NAFTA is possibly a tool to be used
against federal government interven-
tion in oil exports.

Finally, Gilles Paquet discusses the
increasing powerlessness of states,
their institutions and their increasing
inability to deal with the demands of
“sub-national” groups. He argues that
what he calls the “Gulliver Effect” is
weakening these institutions. “The
joint impact of information dominance,
accelerated change, and of a more dis-
tributed governance has made the so-
cio-economy both more volatile and
more malleable. But it has also put

immense strain on the ‘national insti-
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tutions.’ 2! Further he states that, “The
nation state, when confronted with
the global adjustment processes and the
demands of sub-national groups, is not
unlike Gulliver: unable to deal effec-
tively either with the dwarfs of Lilliput
or the giants of Brobdingnag.”*?

The long and the short of it is that
“globalization” and “glocalization” are
affecting institutions’ ability to work
in the arenas they were intended to.
Decentralization is the order of the
day, as is the clearing of traditional bar-

riers to the outside world. Now, of

NAFTA makes it difficult
for the federal government
to regulate the Canadian
energy industry under
nationalistic principles.

course, Paquet is speaking here with
regard to the evolution of the infor-
mation age, but his statements could
have the ring of applicability to other
areas, including federal government in-

stitutions involved in trade.

FINDINGS

Despite all the challenges Canada’s
federal government faces when it comes
to regulating international oil trade, it
must be concluded that the hypothe-
sis of this article is essentially disproved.
As we shall see, the likelihood of the
provinces going it alone in the inter-
national community in terms of oil
exports and skirting federal authority
to issue licenses or permits for these

exports is very minimal, indeed, prac-

tically non-existent.

One of the questions asked direct-
ly to an official at the Department of
International and Intergovernmental
Relations dealt with the possibility of
using economic memoranda of under-
standing (MOUs) in a manner suggest-
ed in the hypothesis. The answer was
simply that it is theoretically possible
that such an agreement could be
signed, however the possibility is ex-
tremely remote.?? In her opinion, the
province was primarily concerned
with the extraction of the resources.?*
Further, the only real role for MOUs in
the field being discussed would be in
the form of research efforts with indi-
vidual provinces or states, and how, for
example, the resources could be ex-
tracted more easily and efficiently.2>

The response when the same ques-
tion was asked of the member of the
National Energy Board was abundant-
ly clear: the provinces have no author-
ity to work out agreements with other
countries without the federal govern-
ment.?® Leaving constitutionality aside,
the National Energy Board Act further
clarifies the answer. It states that
“except as otherwise authorized by or
under the regulations, no person shall
export or import any oil or gas except
under and in accordance with a li-
cense issued.”?” By act of parliament,
the NEB is the authority that grants
permits for the export and import of oil
and gas. Indeed, a company which acted
under a hypothetical MOU agreement
between the Province of Alberta and a
foreign territory would face several bar-
riers to its success.

The first is of course a deterrent
which comes with any law. According
to the National Energy Board Act, any-
one found guilty of contravening the

export and import division of the act



Canadian Issues

can be fined, imprisoned, or both.?8
Secondly, and more surprisingly, in the
case of pipelines especially, my discus-
sions with the member of the National
Energy Board showed that two other
deterrents can arise for failure to pos-
sess NEB approval for oil exports to the
U.S. The first is that marketers in the
United States can halt construction or
the flow of oil in pipelines from Cana-
da into the United States without NEB
permits or licenses. Secondly, a compa-
ny exporting oil without NEB approval
can be sued by its competitors for unfair
trading practices.”” As we can see, en-
forcement and deterrent measures are
in place. However one of the main
questions and points in the hypothesis
was that NAFTA could change the scope
and ability of the federal powers, and
perhaps even prevent provincial pow-
ers from operating effectively.

While it is the case, as mentioned by
McRae, that governments cannot im-
pose non-market price levels for oil or
withhold exports just because they feel
like it, NAFTA still allows the federal gov-
ernment to perform its role. According
to the member of the National Energy
Board interviewed, NAFTA does not im-
pose restraints on the NEB. NAFTA's only
effect is that the board can never refuse
an export license, unless there is an order
by the governor general in council show-
ing that the “surplus for Canadian’s
needs” test has not been met, or that
the granting of such a license would
not be in the public interest.>® In support
of this answer, the text of NAFTA itself
states that “The Parties confirm their full
respect for their Constitutions.”! In
Canada’s case, this means that the fed-
eral government’s constitutional and le-
gal role in issuing permits and licenses
for oil exports is not annulled.

With respect to NAFTA curtailing

the Alberta provincial government’s
role as owner and regulator of oil ex-
traction, what is good for the goose is
good for the gander. In other words,
the provinces’ constitutional role is
also intact. Officials from the Alberta
Energy and Ultilities Board stated that
NAFTA has had no real effect on the
rules and regulations of oil extraction.??
As officials from the Department of
International and Intergovernmental
Affairs stated, NAFTA focuses on ex-
ports, not on extraction. There are, of

course, obligations about treatment

Because it focuses
on exports, NAFTA has had
no real effect on the rules
and regulations of
oil extraction.

of companies involved in the oil busi-
ness in Alberta; however that is the
extent of NAFTA’s influence over the

province’s control of resources.??

CONCLUSIONS

According to the member of the Na-
tional Energy Board interviewed, since
its founding in 1952, the NEB has never
had to deal with a province trying to
skirt the federal jurisdiction over oil
exports abroad.** Indeed, after speak-
ing with officials at the Departments of
Energy, International and Governmen-
tal Affairs and the EUB, I have con-
cluded that there is currently no desire
to try. NAFTA has maintained the feder-
al government’s role in authorizing oil

exports, however it has also reduced its

power to pursue nationalistic endeav-
ors or withhold oil exports. The NEB
must now demonstrate that an export
license should not be granted because
it will leave Canada in a shortfall posi-
tion in terms of its oil needs.

What does this all say about Ca-
nadian federalism? Federalism, as
Ronald Watts states, involves “com-
bining strong constituent units and a
strong general government, each pos-
sessing powers delegated to it by the
people through a constitution.”> In
essence it involves autonomous control
over certain aspects of society. Natural
resource ownership and export abroad
provide an example of the two levels
sharing autonomy over a jurisdiction
in a clear cut fashion that allows each
to exercise its rights without friction
(by and large). Indeed, agreements such
as NAFTA may actually enhance the
federal principle in some respects, at
least where oil is concerned. The pro-
vinces cannot willfully step on feder-
al toes by facilitating the export of oil
without federal approval. Neither can
the federal government impose price
restrictions on oil which would affect
companies and the province as a sec-
ondary beneficiary of oil development. It
might be fair to say that while the fed-
eral government remains a part of NAFTA,
National Energy Program 2 will never
occur. A balance has been achieved; both
levels seem content or at least accept-
ing of the powers they have, something

rarely seen or achieved in thdA¥lVger
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