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S O C I E T Y

D
iscrimination is fundamental -
ly a structural mechanism of
social exclusion. It is reiterative

behavior of social contempt or disdain
for a person or group of persons because
he, she or they belong to a group that has
been stigmatized. It implies a compo-
nent of contempt which, because of its
subjectiveness, seems to come under the
heading of the right to freedom of ex -

pression or the freedom of beliefs. How -
ever, it is a specific kind of contempt,
manifested through limiting access to
opportunities or denying rights.

When systematic contempt for a stig -
matized group is acted out, it feeds and
reproduces a form of specific inequality.
That is why the struggle against discri mi -
nation is a particular form of the strug -
 gle for social equality since it im plies
the restitution of the ideal conditions of
equality that have been undermined. For
that reason, it must be articulated po -
litically and in discourse as part of the
struggle for the rights of the individual.

In this fashion, effective strategies for
reducing discrimination should not be

posed in the language of philanthropy or
charity, but must be posed in the lan-
guage of rights.1

In effect, all acts of discrimination
imply contempt, although not all acts
of contempt are discriminatory. Only the
contempt that is a regular social practice
which excludes, marginalizes and li mits
rights and opportunities can be consi d -
ered —rigorously speaking— discrim-
inatory.

For that reason, the right not to be dis -
criminated against has been formulated
as a fundamental right of the in divi dual.
In the main instruments of inter natio n -
al law on human rights, non-discrimina-
tion against women, children and other
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vulnerable groups like the indi genous
is the direct result of the internation-
al community’s commitment to human
rights.2

In our country, the third paragraph
of Article 1 of the Mexican Consti tu -
tion includes non-discrimination as an
“individual guarantee,” that is, a right
of the individual that the state is spe ci -
fically obligated to ensure, even, ac cor d -
ing to our own interpretation, through
the right to appeal. This anti-discrim-
ination clause states:

All forms of discrimination based on eth-

nic or national origin, gender, age, differ-

ent capabilities, social condition, health,

religion, opinions, preferences, marital

status or any other condition which attacks

human dignity or has as its aim to annul

or impair the rights and freedoms of the

individual are prohibited.

Constitutional guarantees, as jurist
Luigi Ferrajoli says, are protections for
all, but especially express the rights of
the weakest.3 Guarantees such as non-
discrimination are, in effect, “the law
of the weakest” (the opposite of the
“law of the jungle”) because they force
the state to not trample on or back any -
one else trampling on any individual.
In the particular case of discrimination,
they force the state to protect nega-
tive rights (of protection) and positive
rights (of promotion and stimuli) to
stop and reverse unequal treatment of
persons based on social stigma.

The president signed the Federal
Law to Prevent and Eliminate Discri m -

i nation June 9, 2003 after it was pas sed
unanimously by both chambers of Con -
gress. It regulates the constitutional
provisions against discrimination and
attempts to advance the most progres -
sive interpretation possible, that is,
un derstanding it as a lever for equal
opportunities and for the protection and
promotion of groups that have suffered
from secular segregation.4

If the law is reviewed in detail, it is
clear that it includes some of the in -
ternational instruments’ substantive con -
tent with regard to the fight against
discrimination and the protection of vul -
nerable groups that our country has ac -
cepted but that have never been im -

plemented. It is no secret for anyone
that, despite the Supreme Court judge -
ment that these international instru-
ments are second only to the Consti tu -
tion itself in legal weight, in Mexico’s
legal and institutional practice they are
barely visible as mechanisms regulat-
ing our society’s life and the solution of
its conflicts.5

In that sense, the new federal law
against discrimination not only regu-
lates the Constitution’s anti-discrimi-
nation clause, but also brings into the
national legal system principles of in ter -
national law that, though they should
be effective norms in Mexico, are to date
only aspirations and unfulfilled de mands.
And even though their legal nature is
clear, we must emphasize their existen ce
as political instruments to transform un -
equal social relations.

We have said that the struggle against
discrimination should not be thought

of as a series of acts of philanthropy or
charity, but as a legal and political stra -
tegy to guarantee constitutional rights
of the first water. What should be em -
pha sized now is that the task can also
not be reduced to a voluntarist program
that  puts “edifying” or well-meaning ex -
hortations before legal change and in -
s titutional action. When the “edifying”
strategy prevails, the structural nature of
discrimination is disregarded and there -
fore, the government’s obligation to
punish discriminatory acts, to empower
excluded groups and to compensate
victims for the existence of historical,
undeserved disadvantages is minimi zed
or eliminated.6

The state task of non-discrimination
consists of guaranteeing real access to
rights and opportunities that a society
normally makes available to the citizen -
ry. In that sense, the task is to eli mi nate
social exclusion through non-assimilat -
ing integration, integration which res -
pects differences but that at the same
time seeks to recognize the person as
the legitimate source of rights.7 Thus, the
right to non-discrimination becomes a
form of access to rights and opportuni -
ties that are often denied to entire
groups that have been stigmatized.

However, the right to not be discri m -
inated against cannot be seen as a
law of minorities or a statute promoting
self-segregation. For example, in the
main international instruments against
discrimination, the established aim is
access by the discriminated group to
the mainstream of society’s life and the
elimination of its subordination and
marginality. In that sense, it is a gen-
eralized consensus that non-discrimina -
tion is a form of social inclusion rather
than the affirmation of separate routes
for social groups. For that reason, in the
case of ethno-cultural differences, anti-
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discrimination policies must seek a fair
balance between the ethnic affirma-
tion of difference and the harmonizing
aims of conceptions blind to differen -
ces. That is, they have to offer an alter -
native to the current debate between
the politics of difference, which aspire
to deepen differences, and liberal
uni versalist visions, which seek an af -
firmation of rights over and above
ethnic-cultural, sexual and other types
of differences.

Precisely because in a national com -
munity rights and opportunities exist
that are judged socially valuable, the
aim is that the law eliminate barriers
to their enjoyment. Thus, the logical
frame work for non-discrimination con ti -
nues to be the national state, although,
of course, what is in doubt is whether
this state can be conceived of as homo -
geneous in its ethnic composition, its
ideas of what a good life and happi-
ness are, its religious doctrines, etc.

The federal law recently approved
in Mexico is a kind of “new civil rights
act,” that is, a norm that is a framework
for defending the dignity of persons that
can stimulate and be a context for more
specific legal and institutional projects.
However, because it is a law to defend
the rights of the individual, it also has
profound social meaning.

Something that is frequently forgot-
ten about non-discrimination policies is
their capacity to perfect so-called so -
cial rights. In the particular case of Mex -
ico, given that the approval of this law
will lead to important transformations
in the exercise of social rights such as
the right to health, education or work,
we can speak of a political process that
seeks to perfect access to well-being.
Because, in the last analysis, social
rights without respect for individuals’
freedom, safety and differences turn

into practices typical of a patronage sys -
tem or corporatism, while protection
of the individual without attention to
the context of well-being that he or she
requires tends to become nothing but
a new form of non-solidarity.

But also, perfecting political rights
depends on the appropriate exercise
of the new civil right of non-discrimi-
nation. Political rights, the rights by
definition of a democratic system, are
frequently limited by practices of dis-
crimination and social exclusion. For
that reason, non-discrimination is cru -
cial for exercis ing them fully. To con-
clude, let us look at the case of indi -
genous commu nities.

Although in Mexico, access to polit -
ical rights has been normalized for prac -
tically the entire citizenry in the last
decade, it is clear that the conventional
use of these rights does not provide so -
cial groups such as the indigenous the
possibility to articulate the collective
decisions they consider important. The
conflict be tween some traditional deci-
sion-making practices and the practices
laid out by electoral legislation poses
certain dilemmas which must be re -
solved politically.

In this specific case, it is clear that
discrimination limits the democratic
right to representation. Although spe-
cific studies still remain to be made
about each vulnerable group, it can be
said that political participation is limit-
ed when an abstract norm of political
participation is established that disre-
gards community forms of social life in
which that right must be practiced.

In our opinion, access to democratic
political representation cannot be re -
placed by traditional forms of decision
making in ethno-cultural groups. How -
ever, a combination should be sought
which would allow for the establish-
ment of general norms of political rep-
resentation in the framework of the
practices and customs considered of
value by the members of these groups.

The philosopher Jürgen Haber mas,
in his book Between Facts and Norms.
Contributions to a Discourse Theory of
Law and Democracy,8 has pointed out
that, in the framework of a plural polit -
ical community characterized by a va -
riety of cultural traditions (he is thinking

of the European case), the same prin-
ciples and rights can be affirmed on the
basis of different interpretations ac -
cording to each cultural context. This
idea implies that it is possible to have
different interpretations of those polit -
ical rights and principles or, more simply
put, that there is no single interpreta-
tion of democratic principles.

In principle, each cultural commu-
nity, with its own political culture, could
sustain the same democratic principles
that other communities sustain, albeit
with their own interpretations. Perhaps
this model is appropriate for guaran-
teeing real access to democratic princi -
ples in the case of ethno-cultural groups.

We should not forget, however, that
the traditional form of political discrim-
ination against ethno-cultural groups in
Mexico consisted of the authoritarian
state fostering certain phenomena that
already existed in their cultural struc-
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ture, like cacicazgo, or a power system
based on local strongmen. We want to
say that the very cultural structure of
these communities includes elements
that facilitate authoritarian acts; vis-à-
vis these phenomena, the formal rules
of representative democracy are a su -
perior alternative.

Thus, the political dilemma of dis-
crimination for reasons of race or eth-
nicity in the case of political rights is a
question of equilibria. On the one hand,
it is a matter of guaranteeing that legal,
institutional usage that becomes obli -
gatory in ethno-cultural communities
not clash with these groups’ cultural
and symbolic usages; and on the other
hand, it is also necessary to make sure
that the political rules do not simply re -
flect authoritarian traditions that already
exist in some of these groups.

In any case, only democratic politics
are capable of building these points of
equilibrium. If we abandon the idea that
all community traditions are valuable
for the simple reason that they are tra-
ditions but at the same time recognize
that democratic principles and rights
must have a meaning that makes them
significant for ethnic groups where they
have always been absent, then we will
be able to find desireable commitment
solutions.

The proposal made by Will Kym -
licka in 1995 may well continue to be
the most appropriate for seeking solu-
tions to this matter. In his book Multi -
cultural Citizenship, Kymlicka points to
the need to achieve a balance be tween
what he calls external protections and
internal restrictions for ethno-cultural
groups.9 The former are state actions
that seek to protect the integrity of the
ethno-cultural groups. These external
protections include, for example, the
group’s special rights such as those

that allow for special representation
in parliaments for indigenous groups.
In this case, it is a question of the state
protecting the communities’ way of life
with a law that recognizes political at -
tributions for them different from those
of the majority, which allow them to
survive as a group.

These external protections, however,
are conditioned to the prohibition of
the internal restrictions. The internal
restrictions are violations by the group
of its members’ constitutional rights.
Individuals’ fundamental rights must be
protected against the majority of the
group which may be overwhelm ing and
authoritarian. 

Naturally, Kymlicka is trying to round
things out by combining the right of
the groups to maintain their existence
and the right of individuals to maintain
their legal and moral integrity.

The fight against discrimination and
racism in political representation should
seek a similar equilibrium. That is the
program that theory can give us, but we
all know that the arduous task of car-
rying it out falls to democratic political
action.
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