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n Mexico attempts to recognize or grant either administrative

or political autonomy meet with systematic resistance, des-

pite their compatibility with the federal system and admin-
istrative decentralization. Public universities did not achieve
autonomy until 1945; municipalities only attained their own legal
status in 1983; and Mexico City's Federal District, the nation’s
capital, is still awaiting its political autonomy.

[ndigenous communities have not fared much better than

other Mexican institutions, which is why the recognition of
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indigenous communities’ autonomy, internationally dealt with
by the International Labor Organization’s Convention 169, has
been postponed domestically.

In the case of Chiapas, the legal and institutional arguments
used to question the right for autonomous municipalities to exist
in the Chiapas Highlands do not hold up to examination. The
indigenous problem and their autonomy is not limited to this
state, in conflict since 1994, but extends throughour Mexico since
indigenous people make up 10 percent of the total national pop-
ulation.

On March 8, 1824, in a session of the federal Congress, Friar

Servando Teresa de Mier proposed setting up a parliamentary
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commission to analyze and recommend measures to “alleviate and
promote the indigenous [communities].”’ Five members of the
Liberal Party” opposed this, arguing that from that time on, all
inhabitants of the country were Mexican citizens, regardless of
their condition or origins. They considered it necessary to strictly
adhere to the liberal maxim that everyone is equal under the law,
just as the Iguala Plan, the document declaring Mexico’s birth as
an independent nation, had proclaimed in 1821, “All the inhabi-
tants of New Spain, including Africans and Indians, are citizens of
this monarchy.™

This idea, born in the French Enlightenment, was included in
Article 6 of the Universal Declaration of the Rights of Man and the
Citizen in 1789, which reads, “The law must be the same for all
since all citizens are equal in its eyes.” Jean Jacques Rousseau con-
sidered the law an expression of sovereignty because it was a man-
ifestation of the general will and that therefore it should include
rules to regulate the legal system of the community as a whole.

With this theoretical basis, the new liberal order buried the
ancien régime and helped enthrone equality before the law.
However, at the same time, it drew attention away from a ques-

tion it should not have, the situation of the indigenous peoples,

During the negotiations that led to the San Andrés Larrdinzar Accords.

whose autonomy was recognized in the colonial period, although
only formally, through the regimen of the Republic of the Indians.

Following the example of the Burgos Laws (1512 and 1516)
which allowed narives of the Antilles to keep their own customs
and have their own justice system, New Spain established the
Republic of Indians in 1551.% It allowed for the establishment of
autonomous municipal governments in indigenous towns.”
“Even though at first they were an institution [designed] for sub-

jection, through the education and development of the Indian

peoples themselves, during the colonial period there were exam-
ples of successful Indian Republics that implied indigenous
community self-government, as can be understood from the
1773 decision handed down by Governor Vicente Gonzdlez de
Santianes from the province of Nuevo Santander, today the state
of Tamaulipas.”®

Vacillating national legislation on indigenous peoples offers
a few examples that oscillate between the grotesque and the
offensive. For example, Article 28, Fraction 6 of the Constitution
of the state of The West (today Sonora and Sinaloa), passed
November 2, 1825, dictates the suspension of political rights in
the state for those who “have the custom of going about in a
shameful state of undress, but this disposition will not go into
effect for indigenous citizens until the year 1856.”

In the middle of the nineteenth century, Mexican liberals con-

tinued to be concerned with the condition of indigenous peoples.

Another view of San Andrés Larrdinzar.




In the July 6, 1856, session of the Special Constituent Congress,
Ignacio Ramirez characterized Indians as “poor,” “needy,” and
“peasants.” This characterization of the social and economic con-
dition of the ethnic groups continued for the rest of the century.
In that era, posts were created like thar of the Actorney General
for the Poor (on the initiative of Ponciano Arriaga) during the
Second Empire or the Protective Council for the Needy Classes.
The intention of achieving uniformity in the Mexican nation
was an obstacle, then, to accepting the need to create specialized
legislation on the situation of the indigenous communities.
Francisco Zarco foresaw a basic problem in this supposed legal
equality. In the July 11, 1856, session of the Constituent Con-
gress, as the delegates discussed Article 2 of the draft Cons-
titution, Zarco stated that absolute equality before the law was

not possible given that foreigners are not equal to Mexicans and

citizens were not the same as simple nationals. Zarco was com-
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menting on the wording of the article in question which said, “All
the inhabitants of the republic, regardless of class or origin, have
equal rights.”

Finally, these concerns were reconsidered and included in
the Mexican Constitution of 1917, when the decision was
made to break with the formalist rigidity of nineteenth-century
law and establish what were called the social rights of workers
and peasants in the highest law of the land, thereby recognizing
the existence of inequalities among the Mexican population

which require specialized laws and tribunals.

NORMS IN OTHER COUNTRIES WITH INDIGENOUS POPULATIONS

In the United States and Canada, norms are established not only
in legislation, but also in precedents set in their court system. In
Latin America, the new constitutions and laws have attempted to
adequately deal with the indigenous problems in their area of
competence. Our impression is that Mexico, once the champion
of social legislation and the federal system in the hemisphere and

Latin America, is now painfully behind on both scores.

di !

Refugees waiting in Chenalhd, Chiapas.

In 1831, the U.S. Supreme Court heard a case involving a
Georgia law that, on delimiting the political and territorial divi-
sion according to the interests of non-indigenous property
owners, violated the peace treaty signed between the Cherokee
Nation and the federal government. Even though in 1824, with
the go-ahead from then-President Andrew Jackson and the fed-
eral Congress, this people had been stripped of its territory and
confined to reservations, the community took local and federal

authorities all the way to the Supreme Court based on the
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Constitution’s Article 6 which gives “treaties” more legal weight
than any local law.

In this case, then-Chief Justice John Marshall found that the
Cherokees and other Indian peoples enjoyed a political identity
that gave them the capacity for self-government and differentiat-
ed them from the rest of U.S. society, with the right to enjoy their
lands, thus setting a precedent that is still in effect.”

Later, the state of Georgia passed a law prohibiting the white
population from residing inside Cherokee territory without per-
mission from the government. The missionary Samuel Worcester
opposed the local law, arguing thar it was unconstitutional since it
violated the Cherokees’ territorial autonomy by extending the
prohibition of residence to indigenous territory. In this case,
Marshall found in favor of Worcester and overturned the local leg-
islation.'” At the same time the state government decided to par-
don the missionary to avoid a conflict between local and federal
powers. However, in 1838, after Marshall's death, the Cherokees
were forced to abandon Georgia and relocate west of the
Mississippt. The force of arms and time both worked against
Cherokee aspirations, but the legal precedent of identity and self-
government continues to stand.!!

In 1992, Canada, for its part, celebrated treaties fully recog-
nized by Section 35 of the Constitutional Law, whose applica-
tion is strictly legal, which undoubtedly favor the indigenous
peoples. They also take precedence over any local or federal leg-
islation,'? and fully recognize the rights over their lands and
hunting and fishing therein.!?

Canadian doctrine is based on “the fact that aboriginal peo-
ples were initially independent, self-governed entities with full
possession of their lands in what is currendy Canada.”

In Central America, a recent case is that of Guatemala, where
in addition to establishing municipal autonomy in Article 253 of
the 1985 Constitution, Mayan social rights are recognized and
consecrated in Articles 66 to 70. The document also guarantees the
right to wear traditional apparel and the respect for their languages,
customs and traditions.

The Colombian Constitution, for its part, protects both the lan-
guages (Article 10) and autonomy in indigenous territories (Articles
286 and 287)."° These examples are sufficient to show that the
recognition of indigenous communities’ autonomy is part and par-
cel of multiethnic societies, regardless of their form of government.

Even in countries that have traditionally been centralist like
Spain, which for a great part of their history have supported the
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idea of a single nation, the modern tendency is toward the recog-
nition and constitutional guarantee of the right to autonomy for
their nationalities and regions.

In this same way, Spain recognizes the languages of its
autonomous communities, their right to self-government and

to pass their own laws.

THE CURRENT INDIGENOUS SITUATION IN MEXICO

In 1810, approximately 60 percent of the total population was
indigenous; a century later the proportion had dropped to 37 per-
cent. Today, it is only 10 percent. This is not a significant percent-
age if we compare it with the indigenous population of Bolivia (71
percent), Guatemala (66 percent), Peru (47 percent), Ecuador (43
percent), Belize (19 percent) and Honduras (15 percent).'®
However, Mexico's proportion is still larger than that of the major-
ity of the countries of the Americas with advanced legislation on
the topic, such as the United States (0.1 percent), Canada (1 per-
cent) and Colombia (2 percent).

To analyze the current situation of indigenous people we will
look ar the case of two states of Mexico which have the largest
indigenous population, Oaxaca and Chiapas.

INDIGENOUS POPULATION IN OAXACA AND CHIAPAS
State Total Total Bilingual ~ Monolingual
Population  Indigenous Indigenous Indigenous
Population  Population Population
Oaxaca 2,602,479 1,018,106 791,451 192,821
Chiapas 2,710,283 763,322 716,012 228,889
Source: “la poblacién hablante de lengua indigena en Méxica™. XT Censo General de Poblacién y
Vivienda, 1990,

As the chart shows, the indigenous population that does not
speak Spanish is greater in Chiapas than in Oaxaca, despite the
fact that there are more indigenous people in the latter. This
important figure confirms what two Mexican anthropologists
said almost 50 years ago:

The appropriate functioning of the free municipality was feasible

only in culturally adapted indigenous communities; but in those



where the process of change had not really modified the old tradi-
tional models, this functioning was precarious or non-existent.'”

This is one of the reasons that in Chiapas indigenous govern-
ment is dominant and constitutional government continues to be
superimposed on it. In these communities, the municipality has
been counterposed to traditional custom and usage since their level
of cultural adapration (measured in this paper by the lack of knowl-
edge of the Spanish language) is lower than those more culturally
adapted societies where the Spanish language predominates, and
therefore the relationship between the municipality and indigenous
community forms of government is more stable. Oaxaca has 570
municipalities, the largest number of any state in Mexico.

Since the Constitution of Cédiz of 1812, municipal govern-
ments have been decentralizing factors of political power
because, together with provincial congresses, they provided
autonomy to the municipalities and provinces of the Spanish
crown. However, we must recognize that in contemporary
Mexico, municipalities are not autonomous, despite the revolu-
tionary efforts of 1914 and the 1917 Constitution. Of course,
this applies to all Mexican municipalities, whether they include
indigenous communities or not.

The Mexican Constitution confers responsibilities on all
municipalities which they share with the federal and state gov-
ernments. However, they are not classified as similar government
bodies. Article 115 of the Constitution stipulates that the munic-
ipality is free, but this classification must be viewed through the
historical prism that includes an interest in suppressing the “polit-
ical bosses” or intermediate officials who acted with great
impunity between municipal and state governments. This was
the function of political bosses during the Porfiriato (the regime
of Porfirio Diaz, from 1876 to 1911).

The Mexican municipality is only the territorial basis for the
states and is fraught with an infinite number of control mecha-
nisms in the hands of state and federal governments. Their legal
status was not even recognized until 1983; and even in 1994,
they had no means of legal defense whatsoever at their disposal.
In fact, even today they do not have the right to appeal to the
higher courts or petition for stays. Forms of intervention by state
governments have been varied'® and very effective, particularly
the right of state legislatures to declare city governments non-
existent, dissolve them and name municipal councils in their

place. Curiously enough, Chiapas is the state where this kind of
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intervention has been the most frequent, with the greatest num-
ber of invalidations of municipal governments nationwide.

In addition to their precarious political situation, municipali-
ties often suffer from lack of funds. Only 3 percent of national
tax earnings goes to the country’s almost 2,300 municipalities.
Most of this trifling sum (85 percent) goes to the 300 main
municipalities and the rest is divided among 2,000 more."” This
distribution pattern has been the same for 40 years.

In this context it would be appropriate to ask if the munici-
pality is the ideal institution for solving the problem of autono-
my for the indigenous peoples in Mexico. Despite their precari-
ousness, Mexico's municipalities have been the cornerstone of the
country’s democracy. However, their structural and institutional
design does not seem viable, not only for non-culturally-adapted
indigenous communities, but for any community whatsoever.

However, many indigenous communities have been able to
harmonize the functions of municipal government with their
customs and traditions; others, like those in the Chiapas
Highlands find state and national legal forms to be incompati-
ble with their customs and traditions.

For this reason, the constitutional stipulation that Mexico is
a multicultural society (Article 4) is insufficient, in a multieth-
nic society in which local governments and customs are some-
times incompatible with national ones.

Neither is it possible to think that a federal law will solve the cen-
turies-old indigenous problem in all its complexity and diversity,””
given that the federal government does not have the express ability
to legislate alone on this question. Article 4 of the Constitution
establishes a right, a guarantee, but not an exclusive one.

The situation of indigenous peoples is different in Oaxaca and
Chiapas precisely because in the former, even before the amend-
ments to the federal Constitution, the state government included
its social diversity in Article 16 of the state Constitution and in sev-
eral of its laws.>! Although with difficulty, in Oaxaca steps have
been taken to respect indigenous customs and traditions. For
example, Article 12 of the state Constitution entrusts municipal
authorities with the preservation of the tradition of tequio, or com-
munity labor, which could be interpreted as violating the freedom
to work guaranteed by Article 5 of the federal Constitution.

Recently, the Oaxaca legislature enacted the Law of Indigenous
Rights and Communities, which recognizes the autonomy of
indigenous peoples, giving their customs legal status.** The form
of municipal government has been modified by this recognition
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and because Article 109 of the Political Institutions and Electoral
Procedures Code of Oaxaca state stipulates that municipal elec-
tions in indigenous communities may be carried out according to
their common law practices. The road to indigenous autonomy
had already begun operationally in Oaxaca: in the 1995 elections,
412 of the 570 municipalities opted to elect their officials accord-
ing to their traditions. We should emphasize that no political
parties participated in these elections since the indigenous com-
munities preferred to elect their representatives by consensus and
not by choosing between partisan slates.3

In addition, Oaxaca’s electoral legislation establishes some pre-
cepts which are the exception nationally speaking, for example:
indigenous community decisions are not subject to any state
approval or review; and political parties cannot register candidates if
they have not been confirmed by the majority in the community.

On August 6, 1997, the state legislature of Quintana Roo enact-
ed the Law on Indigenous Justice, which states that the indigenous
problem also comes under the jurisdiction of the courts.

It is our opinion that any federal and state legislation that aims
to regulate indigenous peoples’ lives must be supplemented by
the establishment of an indigenous justice system, with judges
born in the communities and secretaries who are familiar with
Mexican law to harmonize customs and usage with the national
legal system. In addition, it would be impossible to include the
enormous body of common law of more than 50 ethnic groups
living in Mexico under a single federal law or different state
statutes. Given the variety of circumstances, exceptions and con-
flicts that would arise in applying the law among indigenous peo-
ples, an indigenous judiciary would have to be set up, such as the
one in Quintana Roo, to create the institutions that the new

resulting indigenous system of law would indicate as necessary.

CONCLUSION

The acceptance and recognition of indigenous autonomy is part
of modern constitutional law in most countries of the Americas
and is compatible with any form of government, both central-
ized and federal.

In Mexico, the municipality is not autonomous. There-
fore, reforming it will not satisfy the legitimate aspirations for
self-government expressed by indigenous peoples, recognized as

valid by international law.
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In general, the institutional relationship between federal gov-
ernments and indigenous peoples has been formalized through
conventions known in North America as “treaties.” In this context,
this kind of commitment —like the San Andrés Accords signed by
the Mexican federal government and the indigenous representa-
tives of the Zapatista National Liberation Army in 1996— is total-
ly compatible with this new strain of indigenous law.

The indigenous problem is not limited to any single level of
government, but common to several. The federal Congress
should create enabling legislation for Article 4 of the federal
Constitution, not only with the indigenous peoples of Chiapas in
mind, but for all the indigenous peoples of Mexico. Each state
would then have to create its own special local legislation for res-
ident ethnic groups. The autonomous municipalities with indige-
nous governments, recognized by law, should move away from
the rigid municipal government form of Spanish origin.

Also, the indigenous legal system should be established to har-
monize federal and state legislation with customs and usage of the
communities so justice can be administered by indigenous judges
in indigenous territories. '

Finally, national legislation should recognize customs and
usage of indigenous peoples and guarantee their application in

M

the territories where they live.
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